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Coroners Act 2009 (NSW)

A coroner’s investigation is focused on answering the following primary questions:

 has a person died?

 if so, can that person be identified?

 when did he or she die?

 where did the death take place?

 what was the direct cause of death?

 what was the manner of the person’s death?

Coronial enquiry – what is involved?
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‘Reportable death’

 What is a ‘reportable death’?

• A death in which

o the person died a violent on unnatural death;

o the person died a sudden death the cause of which is unknown;

o the person died under suspicious or unusual circumstances;

o the person died in circumstances where the person had not been attended by a medical practitioner 

during the period of six months immediately before the person’s death;

o the personal died in circumstances where the person’s death was not the reasonably expected 

outcome of a health related procedure carried out in relation to the person; or

o the person died while in or temporarily absent from a declared mental health facility within the 

meaning of the Mental Health Act 2007 and while the person was a resident at the facility for the 

purpose of receiving care, treatment or assistance. 
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Exceptions

 Do all geriatric deaths need to be reported?
If the deceased:

• is over 72 years of age;

• died after sustaining an accidental injury that was attributable to the deceased’s age and was not caused 

by the act or omission of another person; and

• no relative of the deceased objects to the cause of death certificate being issued,

a medical practitioner may issue a cause of death certificate as per section 38(2).

 When do natural cause deaths need to be reported?
• Coroner enquiries are focussed on unnatural, violent and suspicious deaths.

• Only reportable if the probable cause cannot be identified after reviewing the deceased’s medical history 

and immediately preceding symptoms. 

o If a death falls within the definition of ‘reportable death’, a medical practitioner must not issue a 

cause of death certificate.
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Examples

If this happens… Do this…

Resident passes away from natural causes (cause known) You do not need to report natural deaths from known causes. 

Resident passes away and cause of death is unidentifiable The medical practitioner should not issue a cause of death 

certificate and the police/coroner should be notified as soon as 

possible.

Resident passes away unexpectedly following a procedure in 

hospital

The medical practitioner should not issue a cause of death 

certificate and the police/coroner should be notified as soon as 

possible.
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 Who has standing to appear in a coronial investigation?

• Relatives: s 57(3)

• Anyone else with a sufficient interest in the proceedings provided that leave is granted: s 57(2)

Standing
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 What power does a coroner have in an enquiry?

Section 53 of the Act gives the coroner broad powers to obtain documents and things for the purpose of the 

investigation.

Section 51 of the Act gives the coroner the power to order a police investigation of a death.

 When is a party excused from compliance?

 Self-incrimination

 Legal privilege

Coronial powers
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 When can a party rely on the self-incrimination exception?

Section 61 provides that a witness can object to giving evidence if the evidence proves that the witness:

a) has committed an offence; or

b) is liable to a civil penalty.

A party may not rely on section 61 if the requested documents relate to the medical care or treatment of the 

deceased person.

Self-incrimination
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Client-legal privilege protects certain confidential communications or confidential documents passing between a client, 

their lawyers or another person, from disclosure to third parties or the Court.

There are two forms of client-legal privilege:

 ‘Advice’ privilege; and

 ‘Litigation’ privilege.

Legal privilege
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Key elements of the two types of privilege

Evidence Act 1995 (Cth)

‘Advice’

s 118

• Dominant purpose of the creation of the document was the receipt or 
provision of legal advice

• Communication was between the client (or its agents) and the lawyer

• Communication must be confidential

‘Litigation’

s 119

• Dominant purpose of the creation of a communication was of a lawyer 
providing professional legal services relating to existing or anticipated 
litigation

• Litigation was either on foot or anticipated

• Communication must be confidential
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Waiver of privilege
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Express

Intentional disclosure of protected 
information

Eg: witness statements, medical and 
liability reports and surveillance 

footage

Implied

Disclosure by acting in a manner 
which is inconsistent with 
maintaining confidentiality

Eg: 

- referring to confidential documents 
in third party communications

- putting content of confidential 
information in issue

Inadvertent

Disclosure by mistake

Test is objective: a reasonable 
person would realize there has been 

a mistake

Court has power to reinstate 
privilege, but will not do so if:

- A party claiming privilege is aware 
of the mistake and does not act 
promptly to notify the mistake

- It would be prejudicial for the 
recipient to return the privileged 

documents
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A few practical tips
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 Marking the document as ‘Privileged and Confidential’ will not (of itself) influence a Court’s view on whether 

confidentiality has been maintained.

 Specifically acknowledge and agree that:

• the communication is provided and to be kept on a confidential basis;

• privileged material is provided pursuant to their common interest in the claim or the litigation; and

• by providing the material, they do not waive and nor is there any intention to waive privilege.

 Consider substantive content and separate content where necessary to maintain privilege.

 Avoid the inadvertent waiver.

 Speak to your lawyers early on in a coronial enquiry.
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Open disclosure
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Open disclosure describes the discussions an aged care provider has with consumers in the event that something has 

gone wrong and harms or has the potential to harm a consumer.

There is tension between open disclosure and the principle of legal privilege. 

 You should talk to your lawyers if you are concerned that open disclosure may result in waiver of privilege. 

Principles of open disclosure

 Dignity and respect

 Privacy and confidentiality

 Transparency

 Continuous quality improvement

NOTE: we recommend familiarising yourself with the Aged Care Quality and Safety Commissions Framework and 

guidance document on Open Disclosure. 
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Open disclosure
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Elements

 Identification of issue

 Address immediate needs and provide support

 Acknowledge and apologise 

 Investigate

 Learn and improve from experience
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Open disclosure
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Apologies

Be aware that an apology should not be framed as an admission of liability.

1 Wording of apologies should be sincere, delivered by a senior staff member and clearly identify what is being 

apologised for.

2 Be mindful of section 69 of the Civil Liability Act 2002 (NSW): this section provides that apologies do not constitute an 

express or implied admission of fault or liability and are not relevant to determination on fault or liability.

• However, this section is not a blanket exclusion and care should be taken in wording or framing apologies.
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 Is a coronial finding binding?

• Section 81: Findings of coroner or jury verdict to be recorded

• Section 82: Coroner or jury may make recommendations

• Coroners do not have any statutory powers to demand response to their finding.

• However, coroner’s are entitled to request a response: State Coroner’s Circular No 72.

IMPORTANT: A coroner cannot make any suggestion that a party is guilty of committing an offence. 

Should a coroner reach that conclusion, they must end the enquiry: ss 81(2) and 81(3)

Outcomes
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 What information can be disclosed?

• Section 74 – Powers of a coroner to clear court and prevent publication of evidence of submissions

• Section 75 – Powers of coroner in relation to reports or proceedings concerning self-inflicted deaths

• Section 76 – Publication of certain questions, warnings, objections, submissions and comments

• Section 65(2) – Records of evidence 

Disclosure of information
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 Can an FOI request be made on coronial enquiry evidence?

 Freedom of information requests can only be made from government agencies

 A request could be made to the Department of Justice, however, a person can make a direct application to 

access coronial document via section 65(4) of the Act

Post-findings – FOI requests
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Key takeaways
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‘Reportable deaths’ must be reported as soon as practicably possible

Privileged information or information which may self-incriminate may not need 
to be disclosed upon request of a coroner

Coroners cannot make conclusions whether a party is guilty of committing an 
offence
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Questions 
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