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Examples of Toxic Workplaces | Hill v Hughes 

[2019] FCCA 12

“But I do know that if you decide to go with 
me romantically it will be the most beautiful 
thing ever for both of us.

I also really love you and I think you like me 
too.

I know I need to show you not only am I fun 
and decent but that I can be your rock in a 
manner of speaking.

Please follow your heart and see we could 
have a beautiful life not just in work.

Love and kisses



Genuine Expressions of Love or Sexual Harassment?

“The way it is you need to show me 
you will get there work wise.”

“I can do a full staff assessment if you 
like. “

“ To be honest I can see you would get 
there like in a timeframe I can live with 
if I was at full speed and we were 
lovers but your work output is not 
there otherwise. “

“ Just look at what you achieve and it 
will not pay the bills and make me a 
profit on any view I am afraid. “

“ I need a lover and well if it is not you 
well…see my other emails. “
“ I have been very careful not to harass 
you. “

“ At the end of the day if you are going to 
do a complaint against me then I will 
defend it. “

“ I have tried my best with training and will 
continue to do so as long as you assure me 
you will not make a complaint or sue me. “



Case Examples of Toxic Workplaces

When “alpha male” behaviour crosses the line to sexual 
harassment

Peter Heesom v Vegco Pty Ltd t/a One Harvest [2019] FWC 
1664: “there is no place for bawdy offensive alpha-male 
behaviour in the workplace”

Fair Work Commission rejects “George Pell” defence in 
sexual harassment claim

Anthony Clarke v Toll Transport Pty Ltd t/a Toll Transport 
[2019] FWC 606: “…Next time I molest you will put my hand on 
your little balls and squeeze them till you cry…”



Toxic Behaviour | Why Should Employers Be 

Concerned?
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When does toxic behaviour cross the line?

Lateness and absenteeism

Poor attitude

Gossiping

Negative cliques

Tardiness

Communication issues

Belittling, yelling

Lack of accountability

Inequality

Culture clash

Inconsistent rules

• Misconduct? 

• Poor performance? 

• Bullying?



Workplace bullying

Workers 
Comp

FWC

OSH



Does the behaviour amount to bullying?

What is workplace 
bullying?

Fair Work Act:  
“A person or group 

of people 
repeatedly behaves 

unreasonably 
towards a worker or 
a group of workers 
at work and that 

behaviour creates a 
risk to health and 

safety” 

Repeated 

Unreasonable
Risk to 

health and 
safety

© 



What is workplace bullying?

Direct
Aggressive or intimidating conduct

Abusive, insulting or offensive language

Spreading misinformation or malicious rumours

Behaviour or language that frightens, humiliates, belittles or degrades 

Criticism that is delivered by yelling or screaming

Display of offensive material

Teasing or regularly making someone the brunt of pranks and practical jokes

Inappropriate comments about a person's appearance, lifestyle or family

Interfering with a person's personal property or work equipment © 



What is workplace bullying?

Indirect
Unreasonably overloading a person with work or deliberately not providing 
enough work

Setting unrealistic timelines that are difficult to achieve

Setting tasks that are unreasonably beyond or below a person's skill level

Deliberately excluding, isolating or marginalising a person from normal work 
activities

Purposely withholding information that is vital for effective work 
performance

Deliberately denying access to information, consultation or resources

Deliberately changing work arrangements to inconvenience a particular 
employee

Unfair treatment in relation to entitlements such as leave or training

© 



What is NOT workplace bullying?

Reasonable 
management 
action

Discussions held during the performance management process

Disciplinary action for misconduct

Informing an employee about unsatisfactory work performance 
or inappropriate work behaviour

Requesting an employee to perform reasonable duties within 
the constraints of their position

Maintaining reasonable workplace standards and expectations

© 



Application by E.K [2017] FWC 3907

Bullying application by 
E.K

Against 2 colleagues

Alleged environment 
became toxic

Reasonable management 
action



Does the behaviour amount to poor performance ?

Capacity

Employee’s 
ability to do the 
job as required 

by the employer

Employee’s 
ability to do the 
work they were 
employed to do

Inability to 
perform inherent 
requirements of 

job

©



Does the behaviour amount to misconduct?

ConductDishonesty, 
failure to follow 
lawful direction 

of employer

Theft, fraud, 
assault, 

Intoxication at 
work 

Effect on the 
safety and 

welfare of others

Damage to 
viability, 

profitability or 
reputation of 

company

Breach of policy 
or code of 
conduct

Poor attitude and 
behaviour

©



Action Plan

Bullying

Misconduct

Action Performance



The Investigation Process

Gather evidence

Advise employee of precise nature of allegations

Provide opportunity to respond 

Consider response before determining outcome

Standard of proof



Investigations

Timely 
investigations

Follow policies

Observe 
confidentiality

Impartial 
investigator

Take detailed 
notes

Facts, not 
opinion

Look for direct 
evidence

©



Investigations

Suspending employees during 
an investigation

No automatic right to 
suspend an employee 

without pay

Usually are able to 
suspend an employee with 

pay for a reasonable 
period while investigation 

is taking place

©



Outcome of Investigations

Making 
determination

Communicating 
the outcome



6 Step Performance Management Process

• Identify and assess the problemStep 1

• Meet with the employeeStep 2

• Jointly devise a solutionStep 3

• Follow up with the employeeStep 4

• ReviewStep 5

• ActionsStep 6



Step 1: Identify and assess

Identify 
and Assess

• Promptly identify and assess areas of poor performance or misconduct

Document

• Decline in performance

• Any ongoing unsatisfactory level of performance

• Detail specific instances of poor performance

Determine

• How serious the problem is

• How long the problem has existed

• How wide the gap is between what is expected and what is being delivered

• Is the timeframe for improvement realistic



Step 2: Meet with the employee

• Once the problem has been identified and assessed
– Notify the employee in writing of the performance or misconduct 

problem

• Notification should include:

Offer of a support person

Details of meeting to discuss

Clear, specific detail about the performance 
or misconduct concerns

Possible consequences of the employee 
meeting the required level



Step 3: Outcome of Meeting

Jointly devise a 
solution

Develop a clear action 
plan

Consider the 
employee’s 

employment history

• Explore ideas

• Ask open ended questions

• Offer assistance

• Set a realistic time frame 
for improvement

• Years of service

• Any previous performance 
or conduct concerns



Step 3: Outcome of Meeting

• Ensure that the outcome and discussions of the meeting 

are documented

• Confirm the outcome of the meeting and the expectations 

in a formal letter



Step 4: Follow Up

•Remind the 
employee of 
the concerns

•Revisit any 
remedial action

•Schedule 
further review

•Redefine the 
performance 
gap

•Monitor the 
employee’s  
performance

Monitor Redefine

RemindRevisit



We need to put a non-performing employee into one of two 

categories:

“I can’t”

“I won’t”

Possible third category?



Step 5: Review

• Review the documentation and the process to ensure any 

decision is appropriate

• Prior to actioning a decision, we recommend a lawyer or 

industry association review your paper trail

• Provide the employee regular formal feedback



Step 6: Actions

Has the 
required 
progress 

been made?

Conduct a final check
• Has the employee had a reasonable opportunity to respond?

• Any mitigating circumstances?

• Are there any alternative outcomes?

Termination
• Confirm in writing detailing the reasons for the dismissal and 

the date of the dismissal

• Ensure all statutory and legal entitlements are paid to the 
employee

Remember: A decision to terminate an employee’s employment for poor performance must only result where 
it becomes clear that the employee had not, or will not, improve to the required



Documentation

Supervisor’s 
Diary

Use (hard copy or electronic) to record deviations from 
performance standards and the employer’s response

- Record all informal counselling

- Record all warnings

Ensure the diary is:

- the employer’s property

- kept secure

- used only by authorised personnel

- entries must be appropriate



“The demonstrated values of the organisation are 

fundamental in preventing and managing workplace 

bullying.  Maintaining a culture where reports of 

unacceptable behaviour are taken seriously, dealt with 

confidentially, fairly and in a timely manner is intrinsic to 

eradicating workplace bullying and its negative 

consequences.”



Tips

Clearly set expectations

Remind / refresh expectations

Train managers / supervisors

Encourage people to come forward



Set Expectations

Code of conduct 

Contractual obligations and duties of employees

Clear position descriptions

Grievance policies and procedures in place

Personal leave policy

Social media policy

Performance management system

©



Tips

Early resolution

Provide support

Consistent enforcement

Confidentiality 
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This presentation has been prepared for discussion purposes 

only and is not and should not be relied upon as being legal 

advice.

The contents of the presentation remain the property of 

Jackson McDonald and should not be reproduced without 

prior consent from Jackson McDonald.


