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At least $16-20 billion

plus $130 billion
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…

■ 290,000 –places 

□ 205,000 residential 

□ 85,000 home care

■ 2016 – 113/1000 

■ 2021 – 123/1000

■ 2800 facilities

■ 4-5% growth year on 

year for 20 years
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■ an undervalued (by society), underpaid workforce

□ focus on a reactive care model not health model

■ over-regulated and misunderstood

□ 2000 pages of aged care legislation (more regulation  than the aviation sector)

■ no integrated government approach 

□ aged care, retirement living, acute sector 

■ broadening the offering to the market

□ traditional care models dominate

Challenges/Opportunities for the sector
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■ Enterprise Bargaining

■ Recent changes which may impact on the sector

□ Casual employment

□ Labour hire

■ Impact of a change of government

Issues for the sector
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Enterprise bargaining

■ Has stalled

■ Is not seen to deliver sufficient benefits to off-set cost and risk

■ Is impacted by modernised awards and impact of ERO on SCHCDS
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Continued trends – low wages growth
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Continued trends – number of agreements
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Continued trends – Wages mapping CPI
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Union density continues to diminish
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Other symptoms

■ Action on agreements 

□ little enthusiasm for bargaining when limited impact and low member no’s

□ push for delay action on enterprise bargaining (election?)

□ short rollovers are common

□ large providers will be targeted (bang for the union’s buck)

– more likely will have a better outcome

– greater capacity to cross-subsidise

– better able then to leverage 

■ Increased action on terminations of agreements
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Bargaining and the Commission’s ‘triage’ process

■ Triage process - pilot program started in October 2014 

■ Expanded to all agreements in late 2016

■ Before pilot

□ 74% agreements approved without undertakings

□ 4% withdrawn

■ First six months 2017 

□ 39% agreements approved without undertakings

□ 17% withdrawn
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■ Agreements covering 77,000 ‘wages paid’ workers initially approved in July 

2015 

■ Some terms more beneficial than Award and others less beneficial

■ Approval decision was challenged by part-time worker and AMIEU in 

October 2015 

■ Argued

□ Agreement failed to pass the BOOT because despite higher hourly rates, lower 

penalty rates meant those who worked penalty shifts disadvantaged

□ Contingent entitlements insufficient to make up for reduced penalties

■ Full Bench quashed decision to approve agreement

BOOT - Coles 
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‘… the application of the BOOT requires 

satisfaction, as at the test time, that each 

Award covered employee and each 

prospective employee would be better off 

overall under the Agreement’. 

BOOT - Coles continued 
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■ Provide material showing how each employee will be better off 

overall

■ Consider all employees, including small groups of employees who 

are not better off overall

■ Be careful when offsetting monetary entitlements with contingent 

entitlements

■ Ensure you know the cost of working all rosters under Award 

conditions – that is likely to be as low as you can go

BOOT - Coles (lessons for employers)
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Terminating agreements
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■ Moved away from previous disposition of FWC not to terminate

■ Has led to a number of successful terminations in last 24 months

■ Legitimate tactic in deadlocked bargaining

■ Previously thought of as extreme measure

■ Labor policy to restrict employer’s ability to seek termination without 

employee and union agreement

Terminating enterprise agreements
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‘The Gig Economy’
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Gig model #1

Client

McRob Home Care 

Daily 

Cares

OobooCare

Care 

ContractorCare 

ContractorCare 

ContractorCare 

ContractorCare 

ContractorCare 

ContractorCare 

ContractorCare 

ContractorCare 

ContractorCare 

ContractorCare 

ContractorCare 

ContractorCare 

Contractor
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Gig model #2

Client

Daily 

Cares

OobooCare

Care 

ContractorCare 

ContractorCare 

ContractorCare 

ContractorCare 

ContractorCare 

ContractorCare 

ContractorCare 

ContractorCare 

ContractorCare 

ContractorCare 

ContractorCare 

ContractorCare 

Contractor
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Gig economy – employees?

■ FWO and Foodora - sham contracting prosecution in Fed Ct

■ Uber not employer for unfair dismissal claim (Kaseris v Rasier Pacific V.O.F 21 

Dec 2017)

■ Qld considering making platforms liable for workers compensation 

■ NSW Labor opposition considering statutory protection of wages for gig 

workers
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Changes in thinking around casual 

employment
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Casual conversion and DFV leave modern award 

clauses

■ Right to request conversion from casual to full-time or part-time

□ Regular casual employee

□ Over at least 12 months worked a pattern of hours on an ongoing basis which 

could be worked as a full-time or part-time employee

□ Refuse only on reasonable business grounds following consultation

□ Take effect from 1 October 2018

■ Domestic violence leave clause in modern awards

□ 5 days unpaid DV leave inserted into modern awards

□ Non-cumulative

□ Commenced 1 August 2018

□ To be inserted into Fair Work Act for all employees
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Casual employees and the Fair Work Act 2009 (Cth)

■ No definition of a ‘casual’ employee under the Act 

■ Casual employees are paid a loading in lieu of receiving paid leave 
entitlements, notice of termination and redundancy pay

■ For the purposes of assessing requests for flexible working arrangements 
and parental leave, the employee must be a long term casual employee 

■ A long-term casual employee is an employee who has been employed by 
the employer on a regular and systematic basis for a sequence of periods of 
employment during a period of at least 12 months

■ Casual employees are only protected from unfair dismissal if their 
employment was on a regular and systematic basis; and during the period of 
service, they had a reasonable expectation of continuing employment by the 
employer on a regular and systematic basis (s 384)
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Casual employees and industry practice

■ Over-represented in terms of FWO breaches

■ Under-represented in terms of complaint to FWC

■ Limited correlation

□ evidence indicates more tenuous link to employment creates vulnerability

– limited Union penetration

– demographic often younger, unqualified workforce

■ Lead to some protection through Fair Work Amendment (Protecting 

Vulnerable Workers) Act 2017
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Casual employees and cleaning industry practice 

February 2018
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Casual employees and hospitality industry practice 

July 2018
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Casual employees and SCHDS industry practice

November 2017
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Casual employees and industry practice
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Context of decisions 

■ Characterised by complacency concerning breach behaviour

■ Less likely if

□ strong union presence

□ employer is part of a industry body

■ Is identified as a vulnerable workforce

□ low paid

□ unskilled/semiskilled

□ high migrant population

□ low union penetration



#45253182_1

When is a casual worker really a 

permanent employee
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Casual employees and industry practice

■ Just under 2.5 million casual employees in Australia in August 2016

■ Most prevalent in labour hire, retail trade, hospitality, security services, aged 

care, call centre, and community and disability services industries

■ The concept of ‘permanent casuals’, approximately 81% of casuals expect to 

be with their current employer in 12 months time

■ Typically an employee who is engaged and paid as a casual, is a casual for 

the purposes of award and legislative entitlements
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What is a casual?

■ WorkPac Pty Ltd v Skene [2018] FCAFC 131 (16 August 2018)

■ Skene – casual dump truck operator from April 2010 to April 2014

■ Claimed he was permanent full-time and entitled to annual leave

■ WorkPac argued that the EA defined him as a casual and therefore he should 

be a casual for the purposes of the Act as well – rejected by Full Court

■ Casual employment - no firm advance commitment from the employer to 

continuing and indefinite work according to an agreed pattern of work. No 

reciprocal commitment to the employer

■ Indicia of casual employment – irregular work patterns, uncertainty, 

discontinuity, intermittency of work and unpredictability
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What is a casual?

“The objectively demonstrated existence of a firm advance 

commitment to continuing and indefinite work (subject to 

rights of termination) according to an agreed pattern of 

work will ordinarily demonstrate a contrary intent and the 

existence of on-going full-time or part-time employment 

rather than casual employment. 

The key indicators of an absence of the requisite firm 

advance commitment will be irregularity, uncertainty, 

unpredictability, intermittency and discontinuity in the 

pattern of work of the employee in question.”
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Considerations 

■ The Court stated

□ ‘the conduct of the parties to the employment relationship and the real substance, 

practical reality and true nature of that relationship will need to be assessed.’

■ The Court also observed that

□ ‘... an employment which commences as casual employment may become full-time 

or part-time because its characteristics have come to reflect those of an ongoing 

part-time or full-time employment.’
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What is a casual?

 Casual loading

 Description of type of relationship in contract

 No advance commitment to continuing and indefinite work according to an 

agreed pattern of work

 Irregularity

 Uncertainty

 Unpredictability

 Intermittency

 Discontinuity in the pattern of work
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Impact of Workpac v Skene

■ Uncertainty about casual status of employees engaged for more than six 

months or with any regularity

■ Class actions

□ Turner v Tesa Mining, Mount Arthur Coal P/L and Hunter Valley Energy Coal P/L

□ Turner v Ready Workforce (Chandler Macleod), Mount Arthur Coal P/L and Hunter 

Valley Energy Coal P/L

■ Adero Law 

□ CFMEU preparing similar action – writing to all users of labour hire 
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Adero website
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Impact of Workpac v Skene

■ Workpac v Rossato - application for declarations 

□ from July 2014 to April 2018 Rossato was a 'casual employee at common law'

□ therefore 'not entitled to' annual or personal/carer’s leave either under Act or EA

□ alternatively - Rossato was bound by employment contracts identifying him as a 

casual employee under which he was paid a flat hourly rate that 'incorporated a 

casual loading of 25%'

□ of this 25%, 11% compensated him 'for, or in lieu of or instead of' his annual 

leave, with 5% for personal and compassionate leave

□ company is therefore 'entitled to “set off” the flat rate' or casual loading against 

any further entitlement he might have
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Future of work – impact of Skene

■ Calls for a statutory definition of ‘casual employee’

■ Can employees be permanent casuals

■ Unlikely permanent casuals will exist if a Labor government is elected.  Likely 

that once a worker has been in a job for a certain period of time, they will be 

a permanent employee

■ There will be access for more employees to entitlements traditionally 

afforded only to permanent employees

■ Opens the door for casual employees to argue they are entitled to back 

payment stretching back seven years
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Future of work – impact of Skene

■ Australian Business Industrial and the NSW Business Chamber will seek to 

insert a ‘perma- flexi’ category in the awards of industries that employee 

large numbers of casuals on regular rosters over extended periods of time

■ ‘Perma-flexi’ workers would secure entitlements to paid annual and personal 

leave, redundancy pay and notice of termination, while attracting a 10% 

flexible loading payment instead of the 25% loading payable to casuals

■ Prevents ‘double-dipping’ of employment benefits

■ ACTU opposes the proposal saying it could destroy permanent work
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Minimise your risk to claims

■ An employment agreement that states an employee is casual is not necessarily 

going to be accepted by the Court if a claim is made

■ An examination of all casual employees should be undertaken which scrutinises:

□ how long have casual employees been engaged

□ are their shifts regular, predictable and determined in advance by a roster

□ is there an expectation that their employment will continue

□ is there a casual conversion clause in your applicable award or agreement

■ If there is a casual conversion clause in your applicable award or agreement, is 

this clause being utilised by employees.  Are employees aware of its existence

■ Slowly transitioning employees who meet the criteria of permanent employment 

minimises your risk for multiple claims or a class action
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Modern Awards: Changes for casual and 

part-time employees

[2017] FWCFB 6181
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Casual Conversion provisions  

■ Operative from 1 October 2018

■ Inserts model clause into 80 Modern Awards deliberately excluding 

Educational Services (Teachers) Award 2010 and the Black Coal Mining 

Industry Award 2010

■ A person engaged as regular casual employee

□ preceding period of 12 months worked a pattern of hours on an ongoing basis 

which, without significant adjustment, the employee could continue to 

perform as a full-time employee or part-time employee 

□ applies in writing to convert to full or part time
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Casual Conversion provisions  

■ Can be refused on reasonable grounds and after there has been consultation with the 
employee

■ Reasonable grounds for refusal include that

□ would require a significant adjustment to the casual employee’s hours of work  it is known or 
reasonably foreseeable that 

□ the regular casual employee’s position will cease to exist or will be significantly reduced in the 
next 12 months

□ there will be a significant change in the days and/or times at which the employee’s hours of 
work are required to be performed in the next 12 months which cannot be accommodated

■ Refusal in writing within 21 days 

■ The employee may only revert to casual employment with the written agreement of the 
employer

■ Nothing in this clause requires an employer to increase the hours of a regular casual 
employee seeking conversion to full-time or part-time employment
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National Code of Conduct for Health Care Workers 

(Qld)

■ Is a ‘prescribed conduct document’ (Health Ombudsman Regulation 2014 

(Qld) section 5)

■ Provides guidance ‘about the standard of services that should be provided 

by health service providers’ (Health Ombudsman Act 2013 (Qld) section 288)

■ Applies to health care workers – defined as a person who provides health 

care services whether or not they are registered health practitioners

■ Includes 17 duties for health care workers
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■ Duties are typical expectations of health care 

workers, including:

□ providing services in safe and ethical manner

□ obtaining consent for treatment

□ reporting concerns about other workers

□ adopting proper precautions for infection 

control

□ not to practise under the influence of alcohol or 

drugs

□ not to engage in sexual harassment

and others

Duties

Gives providers a basic 

standard for assessing 

employees, and

non-compliance can be 

a basis for disciplinary 

action
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■ Impacts

□ unregulated care workers not caught by AHPRA 

will now have a ‘code’

□ can form the basis of complaint

□ formalises their responsibilities and provides a 

structure through which behaviour can be 

assessed

□ can give rise to disciplinary action provided 

standards are published and not contradictory 

of contractual common law ‘lived’ standards 

Duties

Gives providers a basic 

standard for assessing 

employees, and

non-compliance can be 

a basis for disciplinary 

action
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Labour Hire
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Labour Hire Licensing Act – SA, Vic, Qld and (soon 

to be) Australia wide

■ Labour Hire Licensing Act 2017 – commences in Queensland on 16 April 

2018

■ 60 days to apply for a licence

■ Regulations still to be released – much detail to come

■ leads and now follows SA and Vic and federally in the event of change of 

government
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What is the purpose of the Act?

(a) Protect workers from exploitation by providers of labour hire services

(b) Promote the integrity of the labour hire industry

■ Achieved by establishing licensing scheme to regulate provision of labour 

hire services
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Scope of licensing scheme

Who is a provider of labour hire services?

■ A person who

□ in the course of carrying on a business, 

□ supplies, to another person, a worker to do work

■ Regulations can carve out persons (or classes) if supply of workers is not 

dominant purpose of business

□ None finalised as yet 
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Scope of licensing scheme

Who is a worker?

■ An individual who enters into an arrangement with a provider under which

□ the provider may supply the individual to another person to do work AND

□ the provider is obliged to pay the worker for the work
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What it could capture

■ ‘Genuine’ secondments – regulation

■ Consultants – regulation

■ Worker is ‘director’ or ‘owner’ of business – regulation

■ Corporate group / employing entity – apply to regulator

■ Workers supplied in a domestic setting (not to a business or 

undertaking)

- policy and regulation
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■ Providing labour hire services without licence

■ Using unlicensed providers

■ Entering arrangements to circumvent or avoid 

obligations

■ Maximum penalties

□ Individual - $130,439.10* or 3 years 

imprisonment

□ Corporation - $378,450*

*penalty unit value from 1 July 2017

Prohibited conduct

Also note that if a client 

is aware, or ought 

reasonably be aware of 

an avoidance 

arrangement, the client 

must report it
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Criteria for grant of licence

■ Each of the following are fit and proper persons

□ each applicant

□ the nominated officer

□ if applicant is a corporation

– the corporation

– each executive officer (any person who is concerned, or takes part, in the 

management of the corporation)

■ Business is financially viable
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Scope of licensing scheme

Must be ‘in the course of carrying on a business’

■ some charities who do are not involved in ‘providing goods and services for 

reward’ will not be in the course of carrying on a business

■ likely that whether a charity is carrying on business will follow the same 

rules as whether they are a ‘trading’ corporation 
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Services provision

Client

McRob Home Care 

Daily 

Cares
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Labour hire provision

Client

McRob Home Care 

Daily 

Cares

Nice 

Nurses 

Pty Ltd

RNs

PCs
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Provision of services 
McRob Home Care Group 

Ltd

McRob

Home Care 

Services

McRob

Gardening 

Services

McRob

Home 

Care IT 

Services

McRob

Wheelers 

Mobility 

Services

McRob

Home 

Care 

Catering 

Services

McRob

Home Care 

Services
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Provision of services 
McRob Home Care Group 

Ltd

McRob

Home Care 

Services

McRob

Gardening 

Services

McRob

Home 

Care IT 

Services

McRob

Wheelers 

Mobility 

Services

McRob

Home 

Care 

Catering 

Services

McRob

Home Care 

Services
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Who is excluded?

■ High-income employees

□ An employee:

– whose annual rate of earnings exceeds the high income threshold under the 

Fair Work Act 2009 (Cth) (currently $145,400 base remuneration per annum) 

and

– who is not covered by either a state award, a modern award or an enterprise 

agreement

■ Sole directors

□ An executive officer (usually a sole director) of a corporation who is the only 

employee supplied to perform work
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Who is excluded?

■ In-house employees (secondments)

□ In-house employee of a provider who is supplied on a temporary basis on one or 

more occasions

□ An employee who

– is engaged on a regular and systematic basis 

– has a reasonable expectation of continued employment

– primarily performs work for the provider other than as a labour hire worker

■ Employees of a group – ‘1 recognisable business’ 

□ An individual who is provided to another person who is part of a group of entities 

that carry on a business collectively as one recognisable business
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One recognisable business

McRob HomeCare Co

McRob HomeCare

Admin Co

McRob HomeCare

Catering Co

McRob HomeCare

Management Co

Corporate employees 

(CEO, CFO, HR, WHS)

Care business employees:

(Care, admin, kitchen and 

enviro workers)

McRob Labour Co

100%

100%

100%

100%
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One recognisable business

McRob Home Care Group 

Ltd (Charity) 

McRob Home Care 

Admin Ltd (Charity) 

McRob

Home Care 

Labour 

Services

Acme 

Gardening 

Services

100% owned 

subsidiary

McRob

Home 

Care 

Admin 

Services

Happy 

Wheelers 

Mobility 

Services

Unrelated entity 

20%  owned 

subsidiary

McRob

Home 

Care 

Catering 

Services

100% 

owned 

subsidiary

100% 

owned 

subsidiary

U Beaut 

Care 

Services

Unrelated entity 
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Brokering arrangements

Client

McRob Home Care 

Acme 

Woundcare

Great 

Trims 

Mowing 

Services

Cracking 

Physios 

Pty Ltd

Specialist 

wound 

Management 

Daily 

Cares
Physiotherapy Gardening



#45253182_1

Brokering arrangements

Super 

Staff Pty 

Ltd

Client

McRob Home Care 

Acme 

Woundcare

Great 

Trims 

Mowing 

Services

Cracking 

Physios 

Pty Ltd

Specialist 

wound 

Management 

Daily 

Cares
Physiotherapy Gardening

Workers
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Criteria for grant of licence

■ Each of the following must demonstrate that they are fit and proper 
persons

□ each applicant

□ the nominated officer

□ if applicant is a corporation

– the corporation

– each executive officer (any person who is concerned, or takes part, in the 
management of the corporation)

■ Business is financially viable

■ Information about compliance with WHS and workers’ compensation 
legislation
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Fit and proper person criteria

■ Person’s character (e.g. honesty, integrity and professionalism)

■ Person’s history and and demonstrable ability to comply with 

relevant laws or with relevant laws

■ Has the person been convicted of an offence against a relevant law or 

another law that affects the person’s suitability to provide labour-hire 

services

■ Has the individual or the company - have they been or are they 

insolvent?

■ If a person – have they been disqualified from managing corporations 

under the Corporations Act?
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Fit and proper person criteria

■ If a person – are they under the control of, or substantially influenced by, 

another person whom the chief executive considers is not a fit and proper 

person to provide labour hire services?

■ Chief Executive may suspend or cancel a licence if decides the licensee is 

no longer a fit and proper person

■ History of complying with

□ Fair Work Act compliance, enforceable undertakings, compliance and infringement 

notices

□ Migration Act

□ Seasonal workers program

■ Criminal charges 
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Financial viability

■ Viability established if applicant can show

□ able to meet operating costs and expenses

□ workers can be paid as and when due

□ capacity to pay other obligations (super and payroll tax)

■ Documents

□ Independent accountant’s report

□ Evidence of payments to ATO, super funds

□ Statements of financial position, P&L, cash flow

□ Financial plan

□ Balance sheet

□ Bank statements
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■ Providing labour hire services without licence

■ Using unlicensed providers

■ Entering arrangements to circumvent or avoid 

obligations

■ Maximum penalties

□ Individual - $130,439.10* or 3 years 

imprisonment

□ Corporation - $378,450*

*penalty unit value from 1 July 2017

Prohibited conduct

Also note that if a client 

is aware, or ought 

reasonably be aware 

of an avoidance 

arrangement, the client 

must report it
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■ Are you providing labour hire (a worker to do work) or are you providing a 

brokered or other service?

■ Are you doing that as part of your business?

■ If you are providing labour only is it to another part of 1 recognisable 

business?

■ Are there other exemptions that apply?

□ secondments

□ employee exceeds high income threshold ($145,400)

□ sole trader

Quick summary
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Issue Position

Labour hire ALP: Introduce national labour hire licensing scheme (likely to be modelled on QLD scheme)

• Extension of client employment benefits and conditions to LH workers

• Exempt small businesses using for temporary or specialist work

• ‘triangular employment relationship’ extends enterprise agreement to cover all 

workers

ACTU: Introduce national labour hire licensing scheme

Casual employment ALP: Introduce a statutory definition of ‘casual employee’

• likely to be consistent with WorkPac v Skene – intermittent work

• ‘once you have been in that job for a period of time, you are a permanent worker’

Enterprise 

bargaining

ALP: Removing employer right to terminate EA - EA will continue past expiry until new deal 

negotiated

• Representative voting - voters to be representative of those who will be covered by it

• Unions could apply to FWC to re-negotiate ‘sham’ EAs

• FWC power to arbitrate intractable pay disputes

• Considering sector-wide bargaining

ACTU: Introduction of industry-wide bargaining

• Industrial action

• right to strike for sector- or industry-wide disputes

• remove secret ballots

• remove penalties for taking industrial action

• remove ministerial power to end industrial action

• prohibit employer lockouts

• Gender pay equity

• right for women to bargain collectively

• creation of Gender Equity Panel within the FWC

ALP/ACTU Industrial relations policy
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Issue Position

Conditions ALP: Minimum wage - make minimum wage a ‘real living wage’

• Reverse FWC’s penalty rates decision

• Superannuation - remove the $450/month threshold

• 10 days paid DV leave into NES

ACTU: Minimum wage – 60% median wage

• 10 days paid DV leave

• Superannuation - immediately remove $450/month threshold – no phasing out

• Reduce retirement age to previous standard of 65

Regulators ALP: Abolish ABCC (Australian Building and Construction Commission) and ROC (Registered 

Organisations Commission 

ACTU: Abolish ABCC and ROC 

• Abolish National Code of Practice for the Construction Industry

Other ALP: Stricter penalties for deliberate underpayments

• Industrial manslaughter offence in every state

• Definition of employee to be broadened to capture gig workers

ACTU: State and federal industrial manslaughter laws - $20m fine and 20 years jail

• Criminalise wage theft

ALP/ACTU Industrial relations policy
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■ Industry-wide bargaining  - (bargaining at the enterprise level is dead…)

■ Improved right to strike with less ability for employers to lock out

■ Improved minimum wages 

■ Arbitration of intractable disputes – employers therefore must bargain

■ Paid parental leave of 26 weeks

■ Fast tracking 12% super

■ Tougher on sham contracting and labour hire

Union pressure on Federal Labor Platform
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Contact

Tim Longwill

Partner

T +61 412 064 507

E tlongwill@mccullough.com.au

Disclaimer: This presentation covers legal and technical issues in a general way. It is not designed to express opinions on 

specific cases. This presentation is intended for information purposes only and should not be regarded as legal advice. Further 

advice should be obtained before taking action on any issue dealt with in this presentation.


