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Corporate and clinical governance – an 
integrated model and the changing 
landscape of compliance and risk



Recent issues
On 14 December 2017, the Governor-
General of the Commonwealth of Australia, 
His Excellency General the Honourable Sir 
Peter Cosgrove AK MC (Retd), appointed 
former High Court Judge, the Honourable 
Kenneth Madison Hayne AC QC, to inquire 
into and report on misconduct in the banking, 
superannuation and financial services 
industry.
Some of the behaviours presented in the 
testimony of witnesses include:

 misleading regulators;
 charging people for products and 
services that they do not receive;  and
 failing to compensate people in a 
timely manner.

The Royal Commission has raised serious 
governance issues.



Recent issues
 Communication, respect and 

transparency
 contract – too long/too difficult to 

understand, unfair terms, 
unconscionable conduct, misleading 
and deceptive conduct – Australian 
Consumer Law

 Allegation that the payment structure 
provides a financial incentive for ‘churn’ 
– to the disadvantage of residents in 
terms of tenure and disproportionate 
departure fees

 Recurrent charges
 Service issues: care (falls & emergency 

response) , maintenance and clinical
 Complaints Management
 Termination of contract, possible 

eviction
 ACCC investigation into misleading and 

deceptive conduct, unfair contracts and 
unconscionable conduct



Recent issues

Source: 
http://www.abc.net.au/news/2017-
11-21/oakden-nursing-home-toxic-
cover-up-culture/9175924
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 The Oakden Report (2018) indicated systemic elder abuse case involving: 
[at page 23]

 Elder abuse, including the inappropriate the use of excessive force and 
seclusion of consumers;

 The failure to report suspected misconduct;
 Poor governance in respect of the use of nursing agency staff;
 Inappropriate physical condition of facilities;
 Alleged assault by staff on a consumer;
 Alleged two staff attempted to catheterise a consumer with incorrect 

equipment and without consent;
 Alleged failure of a nurse to follow up an invasive procedure that was 

performed without consent; and
 Alleged nurse persistently behaved inappropriately towards consumers.

Oakden
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 Lessons to be learnt included [at page 15 of 2018 report] that the problem 
was the regime that existed that enabled the Oakden Facility and its 
operators to deteriorate to such an extraordinary poor state and to operate 
in that way for such an extended period of time without any meaningful 
intervention.

 Closing the facility without fully and properly understanding how and why 
the facility and its operations could deteriorate to such an extent, seemingly 
unchecked, leaves open the very real possibility that similar failures could 
be perpetuated in the future in other settings.

 The extent to which senior persons in positions of authority outside the 
Oakden Facility did not know about what was occurring at the facility was 
breathtaking.

Oakden
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 Approved Provider Responsibilities
 Approved providers have a number of 

responsibilities under the Aged Care Act 1997 
(Cth)

 These responsibilities relate to:
 Quality of Care Principles 2014 – the 

standards that an approved provider is 
expected to meet as a part of quality 
review;

 User Rights Principles 2014 –which 
covers the rights and responsibilities of 
the consumer

 Accountability Principles 2014 –which 
covers accountability for the care that is 
provided, including the suitability of 
their key personnel

 For those approved providers who do not meet their 
responsibilities, compliance action, including 
sanctions, under Part 4.4 of the Act may be taken.

 Sanctions can include revocation or suspension of 
approval and the restriction of payment of subsidies 
(Div. 66)

 This can include impact on residents/clients and 
resulting reputational and financial impact upon the 
organisation

Aged Care & retirement living regulatory
Retirement Village Operator Responsibilities

Retirement Villages Act 1999 (NSW)
Retirement Villages Regulations 2017 (NSW
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Review of National Aged Care Quality Regulatory Processes
 An independent review of National Aged Care Quality Regulatory Processes was 

announced in response to the Oakden Report which detailed failures in the quality of 
care delivered at the Oakden Older Persons Mental Health Service in Australia. 

 Following the publication of the Report into the Review of the National Aged Care 
Quality Regulatory Processes on 25 October 2017, which was led by Ms Kate Carnell 
AO in conjunction with Professor Ron Paterson, the Minister of Aged Care, Ken Wyatt 
announced several significant reforms to take place in the aged care community.  

 The key impending changes are:
 the establishment of a new Independent Aged Care Quality and Safety 

Commission from 1 January 2019 to centralise accreditation, compliance and 
complaints handling;

 enhanced risk profiling of aged care providers to determine the frequency and 
rigour of visits;

 the development of options, in consultation with the sector, for an efficient Serious 
Incident Response Scheme to ensure the right systems are in place to identify and 
prevent it from occurring again;

 the introduction of a performance rating against the quality standards; and
 the development of a user-friendly provider comparison tool on the My Aged Care 

Website.

Aged Care Quality Reforms
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 Corporate governance – Corporate governance is a broad-
ranging term which, amongst other things, encompasses the rules, 
relationships, policies, systems and processes whereby authority 
within organisations is exercised and maintained.

 An effective governance framework would have appropriate regard 
to the:
 contribution of individual directors;
 effectiveness of the board and board performance;
 way in which governance is applied throughout the 

organisation;
 strength of the relationships the organisation fosters with its 

stakeholders.

Corporate Governance
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 Clinical governance - Clinical Governance is a system by which 
managing bodies (i.e. the Board and Executive), managers, 
clinicians and staff share responsibility and accountability for the 
quality of care, continuously improving, minimizing risks and 
fostering an environment of excellence in care for consumers / 
patients / residents

 Policies and procedures
 Appointment of appropriately qualified clinicians, responsibilities 

and accountability
 Multi-disciplinary input into clinical policies 

(medical, nursing, geriatrics, palliative, pharmacy,
dietician, mental health/dementia etc.)

 Reporting, audit and accountability, for example,
adverse events and incidents

Clinical Governance
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An integrated corporate and clinical governance framework means 
that both corporate and clinical risks are reviewed in a holistic way 
throughout the framework, including:

 a culture of compliance;
 setting the strategic direction for the organisation and its 

clinical/care services;
 ensuring the correct skill mix of the Board, including the 

appointment of independent directors with clinical skills as 
necessary;

 appointment of appropriate Board sub-committees such as Audit 
and Risk – independent of management – the role of audit and 
risk committee to include responsibility for both corporate/financial 
and clinical risks.

 board policies such as Code of Conduct, Conflict of Interest 
Policy, Delegation Policy, Confidential Information;

 ensuring the responsibilities of managers, including for corporate 
and clinical responsibilities are clearly delineated so that there are 
no gaps and that they are clearly understood;

An integrated corporate and clinical governance model
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An integrated corporate and clinical governance framework means that 
both corporate and clinical risks are reviewed in a holistic way throughout 
the framework, including:

 stakeholders in decisions that affect them, including a 
consumer-driven model of care ;

 appropriate Policies and procedures;
 establishing sound audit and risk management practices 

and reporting (both corporate and clinical);
 monitor financial performance, reporting and compliance 

with standards;
 legal and regulatory compliance as the sector is highly 

regulated, including in relation to accreditation, work health 
and safety and medications;

 appropriate skill mix and qualifications or managers and 
clinicians;

An integrated corporate and clinical governance model
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An integrated corporate and clinical governance framework means that 
both corporate and clinical risks are reviewed in a holistic way throughout 
the framework, including:

 orientation, training, continuing education and support, including education 
for the Board and managers; and

 ensuring that responsibilities are clearly understood and that managers as 
appropriately qualified and experienced; the implementation of a 
performance framework and accountabilities and ensuring that high 
standards of professional and ethical conduct are maintained.

An integrated corporate and clinical governance model
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The common thread to the Royal Commission into banking andOakden
was that:
 the Board did not necessarily understand the legal and compliance 

obligations of the Company or did not implement them;
 that they failed to have a clear picture of what was actually going on 

inside their organisations;  and
 the organisation did not have a culture of compliance.
So what is a culture of compliance and how can you test if you have one?
A culture of compliance is when everyone in the organisation from the 
Board down to all staff and volunteers embed compliance into their 
everyday workflow and the foundation and expectations for individual 
behaviour to comply is set across an organization.

Culture of compliance



Directors & officers - What duties apply?

 For profit
 Corporations Act 2001 (Cth)

 For not-for profit
 Australian Charities and Not-for-profits Commission Act 2012 

(Cth) - Governance Standard 5, however, note:

 Some provisions of the Corporations Act, e.g. criminal 
offences may still apply

 Higher duties under common law and equity still apply

15



What duties apply?
 For both profit and not-for-profit

 At common law directors owe a duty to act with care, skill and diligence

 A director is in a fiduciary relationship with the company – which is a 
relationship of trust and confidence

 These duties include a duty to:

 act in good faith in the best interests of the company;

 act for proper corporate purposes;

 give adequate consideration to matters for decision and to keep 
discretions unfettered;  and

 to avoid conflicts of interest.

16



ACNC – What are the Governance standards?

 Governance Standards
 Standard 1 – Purposes and not for profit nature

 Charities must be not-for-profit and work towards their charitable purpose

 Standard 2 – Accountability to members
 Charities that have members must take reasonable steps to be 

accountable to their members and provide them with adequate 
opportunity to raise concerns about how the charity is governed

 Standard 3 – Compliance with Australian laws
 Standard 4 – Suitability of responsible persons

 Charities must take reasonable steps to ensure responsible persons are 
not disqualified

 Standard 5 – Duties of responsible persons

17



The Board
 What is the correct Board?
 Skill mix and qualifications
 Orientation, training, continuing education and support
 The role of independent directors

 According to the ASX council, independent directors are not members 
of management and are free of any business or other relationship that 
could materially interfere with – or could reasonably be perceived to 
interfere with – the independent exercise of their judgement

 Advantage of independent directors - how can boards do their job of 
monitoring and controlling management if they are not independent from 
them

 Advantage of directors who are not independent – they have “skin in the 
game”

 Rotation of the board does away with complacency and may bring fresh 
ideas to the table and a succession plan

18



The Board
 The role of Board vs management
 The role of the board usually involves certain core elements, such as:

 Determining, reviewing and maintaining the vision, purpose and values of the 
organisation

 Approval of short and long-term strategies
 Approval of annual budgets
 Approval of expenditure over pre-specified limits
 Appointment, performance evaluation and (if the circumstances necessitate) 

termination of the employment contract of the CEO
 Risk oversight
 Providing a check on the integrity of external financial and non-financial reports
 Any additional monitoring of the activities of the organisation in order to satisfy 

itself that the charity is being properly managed
 Supporting effective engagement with key stakeholders

 The role of management is often described as being responsible for implementing 
the strategy approved by the board, to get the right results and deliver the right 
outcomes (depending on the organisation's performance), without too much direct 
board involvement.
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What duties apply?
 Some other laws impose personal obligations upon directors, including 

under:

 Civil Liability Act – Negligence and duty of care

 The Competition and Consumer Act 2010 (Commonwealth) and Australian 
Consumer Law

 The Health Insurance Act 1973 (Commonwealth)

 Work health and safety laws and workers compensation

 Environmental legislation and

 Equal opportunity and anti-discrimination legislation
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Other legal obligations
Other legal obligations include:
 Regulatory - Aged Care Act/Retirement Villages Legislation
 Employment law
 Work, health and safety
 Food laws
 Migration laws
 Corporations Act/Australian Charities and Not-for-profits Commission Act
 Charitable Fundraising for charities
 Coroner’s Act
 Health Practitioner Regulation National Law (NSW)
 Therapeutic goods and poisons
 Local council and planning laws
 Anti-discrimination laws
 If relevant, charitable fundraising laws



Compliance tools
 A culture of compliance;
 Appropriate skills mix on Board;
 Skill mix and qualifications

 Orientation, training, continuing education and support
 The role of independent directors
 According to the ASX council, independent directors are not members of management and 

are free of any business or other relationship that could materially interfere with – or could 
reasonably be perceived to interfere with – the independent exercise of their judgement



Compliance tools
 Rotation of the board does away with complacency and may bring fresh 

ideas to the table and a succession plan
 Appropriate Delegation of responsibilities and appropriately qualified and 

experienced managers;
 Board sub-committees such as Audit and Risk – independent of 

management –role of audit and risk committee.
 Board policies such as Code of Conduct, Conflict of Interest Policy, 

Delegation Policy, Confidential Information
 Education and training for Board and Managers;
 Risk Management Policy together with appropriate reporting of incidents 

and risks to the Board;
 Performance Framework and accountability;
 Appropriate advice, including legal and accounting advice;
 Internal audit.



Questions
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The contents of this publication is general in nature and should not be relied upon as legal advice.  No reader should act on information contained 
within the publication without first consulting us.

Contact: Alison.choyflannigan@holmanwebb.com.au
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