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Today’s Presentation
Requested Information

• Enduring Power of Attorney

• Power of Attorney

• Enduring Power of Guardianship

• Dispute Resolution 

To provide a full picture we’ll also look at:

• Advance Care Directives

• Consent Act

• Guardianship (appointed by the Tribunal)

• Medical Power of Attorney 

• Anticipatory Direction

• Substitute decision making



Legislative Change

The Advance Care Directives Act (ACD) 2013 has been in 

operation since July 1st 2014

• The Consent to Medical Treatment and Palliative Care Act 
1995 (Consent Act) was amended at the same time– bringing 

significant change to who could consent to medical treatment 

/health care for someone who had impaired decision making 

capacity

• The reason for the new Act and amendments to the Consent 

Act was to clarify decision making capacity, bring a rights 

based approach to decision making and reflect modern family 

relationships

• There were changes to terminology; to “rules” for decision 

making; definition of capacity to make decisions to name but a 

few.
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Advance Care Directives

• To preserve the right of individuals to direct, in advance, what 

quality of life means to them, how they wish to live and how 

they want decisions to be made for them if they are not able to 

make them for themselves.

• Overarching principles support the right for people to make 

their own decisions for as long as possible and, if necessary, 

be supported to make decisions if they have difficulty doing so.

• If person is not able to make decisions, even with support, the 

substitute decision maker (if one appointed)  must ‘stand in the 

shoes’ of the person and make decisions as they would have 

done and to follow any instructions written in the ACD.
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Important Facts

 Everyone is considered to have the ability (decision 

making capacity) to make their own decisions –

unless there is evidence to indicate otherwise. 

 If someone has difficulty making a decision they 

may want or need to be supported to make the 

decision. 

 A person should not be considered to have impaired 

capacity just because she/he  make an unwise 

decision – or one that someone else thinks is 

unwise



Decision making capacity

a person will be taken to have impaired 

decision-making capacity in respect of a particular 

decision if—

the person is not capable of—

• understanding any information that may be relevant 

to the decision (including information relating to the 

consequences of making a particular decision); or

• retaining such information (long enough to make the 

decision) or

• using such information in the course of making the 

decision; or

• communicating his or her decision in any manner; or
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Decision making capacity

• a person will not be taken to be incapable of 

understanding information merely because the 

person is not able to understand matters of a 

technical or trivial nature; and

• a person will not be taken to be incapable of 

retaining information merely because the person can 

only retain the information for a limited time; and

• a person may fluctuate between having impaired 

decision-making capacity and full decision-making 

capacity; and

• a person's decision-making capacity will not be 

taken to be impaired merely because a decision 

made by the person results, or may result, in an 

adverse outcome for the person.
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Familiar Terms

In regard to decision making roles:

• Guardian 

• Enduring Guardian

• Medical Agent 

• Substitute Decision Maker

In regard to instruments of appointment

• Guardianship Order

• Enduring Power of Guardianship 

• Enduring Power of Attorney

• Advance Care Directive

• Anticipatory Direction
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(General) Power of Attorney
A General Power of Attorney is not commonly used.  It  is a legal 

document that a person, over 18 years of age (donor)  can make if 

they have decision-making capacity (is legally competent)

The donor appoints  one or more people (attorney/s) to manage 

his/her  financial and legal affairs

Important to note: 

• It is invalid if the donor becomes legally incapacitated

• can be limited to certain aspects (i.e manage investments, sell 

property)

• more than one person can be nominated (jointly or severally)

• This document is useful if a person will be overseas for some 

time and needs someone to manage their financial and legal 

affairs while there are away
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Enduring Power of Attorney
An Enduring Power of Attorney is commonly used - a person  over 18 

years of age (the donor), can make and EPA  if they  are legally 

competent.  An EPA gives the same authority as a General Power of 

Attorney, and appoints one or more people to manage a person’s 

financial and legal matters. 

Difference - Unlike a General Power of Attorney , an EPA operates even 

if the donor becomes legally incapacitated (i.e.  It endures throughout 

legal incapacity)

• Can give authority for the Attorney to act:

• as soon as the document is signed and witnessed (no medical 

evidence needed to activate the document unless to prove 

competency)     OR

• when the donor loses capacity and is not able to manage their 

own finances and legal matters (needs to have medical evidence 

of incapacity to activate)

Instructions as to when the document should be activated must be 

clear.
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Powers of Attorney, whether general or enduring,

do not authorise 

someone to make health, accommodation or lifestyle 

issues for the person (donor)

They only give authority about financial and legal matters

• An EPA has the same authority as an Administrator 

appointed by SACAT

• A Power of Attorney may be able to provide consents 

through also having another authority(e.g. having 

Guardianship) but not on the POA/ EPA

Powers of Attorney



Informal Arrangements
Health 

Health Care and Medical Treatment Decisions (if there is no ACD) 

(The Consent to Medical Treatment and Palliative Care Act 1995 

Section 14 (1))

‘Person Responsible’ can make decisions for a person who is not 

able to make them for themselves.  There is a hierarchy:

• Guardian (appointed by SACAT to make decisions about 

health) – this is a guardian who has been appointed 

previously

• Prescribed relative (close and continuing relationship)

• Adult friend (close and continuing relationship)

• Adult charged with overseeing ongoing day to day 

supervision

Note:  change of terminology from “Next of Kin” to Person 

Responsible
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Prescribed Relative

• A person who is legally married to the patient

• Adult domestic partner of the patient (Family Relationships 

Act, 1975)

• Adult related to the person by blood or marriage

• Adult related to the patient by adoption

• Aboriginal or Torres Strait Islander – kinship rules apply

The prescribed relative must have a close and continuing 
relationship with the person.



Protection for Health 

Professionals

re ‘Person Responsible’
14 (D) 

A person who is not a person responsible for a 

particular patient is guilty of an offence if he/she know 

they are not a person responsible  but represents 

themselves as this and gives medical consent

The medical practitioner is protected if treatment was 

administered with the purported consent of a person 

responsible who represented themselves as such

Section 14 B (4) 

If the medical practitioner did not know and could not 

reasonably be expected to have known that the person 

was not, in fact, a person responsible
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Other Enduring Powers

Prior to July 2014 there were three documents in place 

for NON financial decisions.

Enduring Power of Guardianship (Guardianship and Administration Act, 

1993)

Where a person could write down their wishes about 

accommodation, health and lifestyle decisions and/or appoint one 

or more people to act in their place, as substitute decision makers, 

if they could not make their own decisions.

Medical Power of Attorney (Consent to Medical Treatment and Palliative 

Care Act 1995)

Write down wishes re health (including end of life directions) and 

appoint one or more Medical Agents who could make health 

decisions only if the person was not able to make them for 

themselves due to incapacity.

Anticipatory Direction (Consent to Medical Treatment and Palliative Care Act 

1995)

Person could write down their wishes for end of life care/treatment 
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Advance Care Directives

In July 2014 The Advance Care Directives Act 2013 

was enacted.

This Act replaced  Enduring Power of Guardianship, 

Medical Power of Attorney and Anticipatory Direction 

Documents.

These documents, if made prior to July 1 2014, remain 

valid but must be treated as if they are made under the 

new legislation.  Decisions  (if the person cannot make 

their own decisions) must be made in accordance with 

the principles set out in the ACD Act and according to 

any directions written in the document.
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Advance Care Directives

• An advance care directive is a legal document where a person 

is able to write down his/her instructions, wishes and 

preferences for future health care, accommodation and 

personal matters and/or to appoint one or more substitute 

decision maker/s who are people chosen to make decisions on 

his/her behalf in any period of impaired decision making 

capacity, or as determined by the person. 

• Note:  some informal 



Advance Care Directive
• Single ACD form for health, accommodation and personal 

matters 

• The ‘official form’ is the only one that can be used 

• Can purchase a DIY kit from Services SA for $5:00  

(includes the form)

• Can purchase additional forms from Services SA for $1:00

• Can download from the internet (free of charge)

• Can complete forms on line (free of charge) but must print 

out to have witnessed and signed

• Competent Adult can write down values, wishes, instructions, 

directions and /or

• Appoint one or more substitute decision makers to make 

decisions on their behalf if decision –making capacity becomes 

impaired in the future

• (note:  the Term Enduring Guardian is no longer used – it is 

now a Substitute Decision Maker)
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Advance Care Directives

• Advance care directives are not “activated”

• They come into effect as soon as they are signed and 

appropriately witnessed

• They are only used if a person does not have the capacity to 

make a particular / specific decision 

• A person’s capacity to make decisions may fluctuate – they 

may be able to make their own decisions, need support to 

make their own decisions or need substitute decisions to be 

made for them

• The Term Enduring Guardian is no longer used – it is replaced 

by Substitute Decision Maker
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Advance Care Directives

When instructions are written down in an advance care directive 

they can be binding or not binding.

• Provision of an ACD comprising a refusal of a particular health 

care (whether express or implied) – is a binding provision

This means that if a person has refused certain health 

care or medical treatment in the ACD –this refusal is binding and 

they cannot be given that particular treatment

• All other provisions are non – binding but should be adhered to 

if possible 
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Advance Care Directives

• To preserve the right of individuals to direct, in advance, what 

quality of life means to them, how they wish to live and how 

they want decisions to be made for them if they are not able to 

make them for themselves.

• Overarching principles support the right for people to make 

their own decisions for as long as possible and, if necessary, 

be supported to make decisions if they have difficulty doing so.

• If person is not able to make decisions, even with support, the 

substitute decision maker (if one appointed)  must ‘stand in the 

shoes’ of the person and make decisions as they would have 

done and to follow any instructions written in the ACD.
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Guardian appointed by 

SACAT
Following an application to the Tribunal a Guardian can be 

appointed

If there is no one already appointed under an ACD and informal 

arrangements are not adequate)

A Guardian can only be appointed if a person does not have the 

capacity to make their own decisions about accommodation, 

health or lifestyle issues

The appointment can be for a:

Full Guardian:   accommodation, health and lifestyle issues

Limited Guardian:  limited to one or more of the above (eg. only 

making health decisions)
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Substitute Decision Maker

There are ‘rules’ about how you make a decision for someone 

else:

• A substitute decision maker must ‘stand in the shoes’ of the 

person with impaired decision making capacity and make a 

decision that they would have made if they were able to 

• The decision should reflect the values of the person who the 

decision is about

• The person should be involved in decision making to the fullest 

extent of their abilities, even if their decision making capacity is 

impaired

• Any instructions written in an advance care directive must be 

followed.  Health refusals are binding
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Common Misconceptions 

Common mistake:

A guardian appointed by the Tribunal has more authority than a 

substitute decision maker appointed under an Advance Care 

Directive  

Fact:

A Guardian appointed by the Tribunal and a Substitute Decision 

Maker appointed by an Advance Care Directive have exactly the 

same authority in the areas outlined in the ACD
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Common Misconceptions 

Common thought:

An application for the appointment of a guardian must be sought if 

a patient is unable to provide their own consent due to impaired 

capacity.

Fact:   A Person Responsible can give consent about medical 

treatment (including the withdrawal of treatment).  An application 

to the Tribunal only needs to be made if there is no person 

responsible; if the person responsible does not want to make the 

decision or is not thought to be competent; or if there is a need for 

Special Powers (Section 32 Powers)

The Tribunal are unlikely to appoint a Guardian if there is an 

Person Responsible willing to provide consents – unless there is 

compelling evidence that the Person responsible is not 

appropriate
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Managing Disputes

The Advance Care Directives Act 2013 and amendments to the 

Consent to Medical Treatment and Palliative Care Act 1995 confer 

a dispute resolution role of the Office of the Public Advocate and 

the Guardianship Board. 

• ACD Act and amendments to the  Consent Act seek to avoid 

State intervention – including by SACAT

• OPA the ‘first resort’ for dispute resolution

• SACAT the ‘last resort’ for dispute resolution

• Intent of the Act is that it should be ‘rare’ for an ACD to go to 

SACAT

• Disputes can be between family members/ person/ 

services/health

• Not a complaints agency
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Office of the Public Advocate
Dispute Resolution

Providing Information - Information Service

Information and Advisory Service 
• Telephone service 24 hrs x 7 day – emergency only after hours

• Informs about people’s rights / roles and responsibilities

• Tries to ‘arm’ people with information to assist them to resolve 
disputes

• Discuss the particular situation and look for ways that can 
resolve the dispute

• Written information

• Presentations/education

• Website Office of the Public Advocate 27



Office of the Public Advocate 
Dispute Resolution Service

• If not resolved with preliminary assistance  assist by 

mediating the situation

• Mediation Model is inclusive of all persons involved 

in the dispute – especially the person that the 

dispute is about

• Gather people together to find out what the issues 

are and help them to find a resolution

• If not appropriate then refer to the SACAT
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Urgent Matters

• OPA have developed an inclusive mediation model – Excellent 

results

• Can’t always follow that process in urgent matters – but can 

provide an efficient service in these cases by:

• Facilitating case conferences

• Ensuring that the parties have the information that they 

need to make a decision (including the legislation)

• Ensuring that the parties understand the information and 

comprehend the views that others are putting forward

• Assist to develop/consider options

• DRS does not ‘take sides’
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Mediation

• Mediation model - ensures that the person who 

made the ACD can be included in the dispute 

resolution process to the full extent possible

• Direct involvement – present in the mediation 

• Indirect involvement – represented by an Advocate / 

Substitute Decision- Maker

• The mediator will visit the person who has made the 

ACD / the issue is about prior to the mediation
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Dispute Resolution Service

Mediation

• Mediation model - ensures that the person who made the ACD 

can be included in the dispute resolution process to the full 

extent possible

• Direct involvement – present in the mediation 

• Indirect involvement – represented by an Advocate / Substitute 

Decision- Maker

• The mediator will visit the person who has made the ACD / the 

issue is about prior to the mediation
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Dispute Resolution Service
Mediation

• During mediation the participants are assisted to develop 

options and reach an agreement

• Agreement is noted on the whiteboard, printed out and signed 

by participants before leaving the mediation

• Agreement is typed up and sent to the participants

• The agreement is a ‘good faith’ agreement and is not legally 

binding 

• A mediation can be brought to an end if OPA thinks its more 

appropriate that the matter is dealt with by the Tribunal

• Participants can use skills learned during the mediation to 

avoid and/or settle disagreements in the future
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Office of the Public Advocate
An independent statutory office accountable to the 

South Australian Parliament

PO Box 213, Prospect, 5082

Tel (08) 8342 8200 Toll Free 1800 066 969

Fax (08) 8342 8250

Email opasa@opa.sa.gov.au

Web www.opa.sa.gov.au
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